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IN THE 


United States Couxt of Appeals 

For the District of Columbia Circuit 


No. 12,145 


Public Utilities Commission of the District of Columbia, 

Appellant, 

vs. 

Capital Transit Company, Et Al., 

Appellees. 


ANSWER OF APPELLANT TO PETITION FOR REHEARING 

IN BANC 

Now comes the appellant, Public Utilities Commission 
of the District of Columbia, by its attorneys, and makes 
its answer and objections to the petition of appellees Capi¬ 
tal Transit Company and Edward E. Anderson et al. for 
rehearing in banc. 

This is the second motion for rehearing in banc filed in 
this appeal by these appellees. The first motion, joined in 
by all appellees in this appeal, was filed on March 31,1954, 
for rehearing of this Court’s Order dated March 29, 1954, 
granting until April 26, 1954, appellant’s motion for in¬ 
junction pending appeal. The Order of March 29,1954, was 
issued by the Court after full and complete argument by 
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counsel representing all parties. The first motion for re¬ 
hearing in banc was denied by Order dated April 14, 1954. 

Under date of May 7, 1954, this Court rendered its opin¬ 
ion on the merits of this appeal, and at the same time modi¬ 
fied the Order of March 29, 1954, by granting appellant’s 
motion to enjoin the payment by Capital Transit Com¬ 
pany of a dividend declared February 25, 1954, in the ag¬ 
gregate amount of $384,000 pending completion of investi¬ 
gation by the appellant, but denied the appellant’s motion 
to enjoin the redemption of Capital Transit’s bonds. 

The opinion of this Court of May 7,1954, shows a careful 
and discriminating consideration of the merits of the ap¬ 
peal and the merits of the motion for injunction pending 
appeal. The Court denied injunction against payment of 
the bonds. Capital Transit Company therefore has less sub¬ 
stantial reasons for asking for rehearing in banc of the deci¬ 
sion of May 7 than it did for asking rehearing of the Order 
dated March 29. In effect, the relief that Capital Transit 
and Edward E. Anderson et al. seek by this petition for 
rehearing is not for the protection of Capital Transit Com¬ 
pany as a public utility rendering public service, but rather 
for private gain of the stockholders who would benefit by 
lifting the restriction upon the payment of dividends. 

Capital Transit Company as an operating utility has no 
beneficial interest in the distribution of earnings to its 
stockholders. No public interest is asserted, and we believe 
none can be claimed, for the Company as a public service 
corporation to distribute its past earnings. Consequently, 
in so far as Capital Transit Company is concerned, the 
relief it seeks by its petition for rehearing must be in the 
interest of the stockholders and not the interest of the 
public. This is all the more true if it be determined finally 
that Capital Transit Company needs the cash to carry on 
its day-to-day operations in the public interest. The pay¬ 
ment of the dividend will result in a benefit to the stock¬ 
holders. It may even help maintain a market price for 
their stock. But how is such advantage to the stockholders 
going to benefit the public? 
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The petitioners have presented no new circumstance or 
fact justifying rehearing since this Court denied the first 
motion for rehearing on April 14, 1954. 1 They do not show 
any unusual or intervening circumstance which would justi¬ 
fy a rehearing by a division of the Court, much less by the 
entire Court. The decision of May 7 is not in conflict with 
other decisions of this Court. Stay on appeal is recognized 
by this Court’s Rule 14 and Rule 62(g) of the Federal Rules 
of Civil Procedure. 

Under Point III on page 4 of the petition for rehearing, 
the petitioners argue the legality of the dividend declara¬ 
tion of February 25, 1954, as though the Court may not en¬ 
join an action which may be considered lawful. A court act¬ 
ing in equity may take such action as to it seems proper to 
meet statutory requirements or governmental policies es¬ 
tablished by Congressional acts. Thus, Capital Transit 
Company has a public franchise and is required as long as 
it holds such franchise to furnish service and facilities rea¬ 
sonably safe and adequate and in all respects just and 
reasonable (Section 43-301, D. C. Code). The Court may 
take equitable action to see that the laws may be admin¬ 
istered. The fact that the action sought to be enjoined is 
lawful does not deny the court the right to enjoin. See: 
U. S. v. Paramount Pictures, 334 U. S. 131, at p. 148; U. S. 
v. Bausch & Lomb Optical Co., 321U. S. 707, at p. 724; U. 8. 
v. XJnivis Lens Co., 316 U.S. 241, at p. 254; and Efhyl Gaso¬ 
line Corp. v. U. S., 309 U.S. 436, at p. 461. 

Under Part IV on pages 5 and 6 of the petition, the peti¬ 
tioners criticize the Commission’s investigation of Capital 
Transit’s reserve for depreciation. This matter has been 
the subject of study by the Commission since 1952, result¬ 
ing in a change in April 1953 of prescribing depreciation 
charges by classes of property, rather than a composite 
rate. At that time the Commission left for consideration 
the matter of segregating the reserve by classes of prop- 

i 

l A circumstance that may he siprificant is that Capital Transit found it 
necessary in the early part "of April to convert its marketable securities into 
msh. Tr. p. 732 of investigation under Order No. 4060, F.C. 433. 
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erty, as well as the matter of deficiency in the reserve re¬ 
quirement. This is one of the matters particularly desig¬ 
nated for investigation in the Commission’s present in¬ 
vestigation under Order No. 4060. 

On page 6 of the petition, the petitioners quote from 
pages 13 and 14 of the Commission’s Order No. 4052 issued 
January 20, 1954, prescribing new rates for Capital Tran¬ 
sit Company. The petitioners purposely omit from the quo¬ 
tation three significant sentences, which results in giving 
to the quoted language from the Commission’s order a 
wholly erroneous conclusion as to what the Commission 
stated. Capital Transit Company, on pages 10 and 11 of its 
first motion for rehearing in banc in this appeal, used the 
identical quotation with the same purposeful omission. 
The complete statements from pages 13 and 14 of the Com¬ 
mission’s Order No. 4052 are as follows: 

“(5) Reserves for Depreciation, Injuries and Dam¬ 
ages, and, Income Taxes. In the past, substantial over- 
accruals in these accounts have occurred from time to 
time, with adverse effects on apparent rate of return 
during these periods. Thus, the reserve for injuries 
and damages has increased during the last three years, 
as a result of accruals in excess of charges. It is noted 
that in 1945, the Company by unilateral action trans¬ 
ferred $500,000 from this account, in effect to earned 
surplus available for dividends, subject to pro tern re¬ 
strictions in the Company’s Indenture covering its 
bonds. We also note substantial recent overaccruals of 
income tax liabilities. In respect of these items, we find 
no sufficient basis for adjustment at this time, hut we 
will continue to closely scrutinize these accounts to 
.guard against habitual overaccruals which ultimately 
prejudice the interests of the transit riders. 

“As noted, the account for reserves for depreciation 
was on May 29, 1953, changed to a new basis, which in 
effect lowered the current annual charges. The group 
rates now in effect reflect the best depreciation practice 
so far derived from the Commission studies. Studies 
on this subject will continue, hut in this, as in the case 
of the other reserves, we find for present purposes the 
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reflections contained in Mr. Falk’s exhibits not subject 

to further adjustments.” 

The petitioners omitted the second, third and fourth 
sentences from the Commission’s discussion, and thus 
created the impression that ‘‘these items” and “these ac¬ 
counts” in the second sentence quoted by the petitioners 
relate to the reserve for depreciation. Quite the contrary 
is true. It will be seen in the actual and correct quotation 
that the second sentence quoted by the petitioners relates 
only to the reserves for injuries and damages and for in¬ 
come tax liabilities. The only reserves that the Commis¬ 
sion said showed over-accruals in excess of charges were 
for injuries and damages and income taxes. The reference 
to the reserve for depreciation is found in the second para¬ 
graph. The Commission did not state that the reserve for 
depreciation was over-accrued. The Commission specifi¬ 
cally stated that studies on the depreciation reserve will 
continue. 

The petitioners state that it is difficult to understand the 
Commission’s “sudden apprehension” that Capital Tran¬ 
sit’s depreciation reserve may now be inadequate. It is 
more difficult to understand why Capital Transit Company 
would make such a statement, since it knows, and has 
known since 1952, that the Commission has been conducting 
an investigation into that particular subject matter, in 
which investigation the Company presented a revision of 
the tentative reserve requirement determination made by 
the Commission’s Staff and in which Capital Transit Com¬ 
pany showed that the reserve requirement was $25,164,675 
(Exhibit 9 in F.C. 433), whereas the Company’s actual 
book reserve as of that date was $24,341,412. Thus, even 
upon the Company’s own adjustment of the Commission’s 
Staff’s study, the Company’s estimated reserve require¬ 
ment was deficient by $823,263. 

On page 8 of the petition, the petitioners state again 
that in the rate order of January 20,1954, the Commission 
found there had been habitual over-accruals in the depre- 
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ciation reserve account. This statement is contrary to fact. 
The Commission did not state in its Order No. 4052 that 
the reserve for depreciation was over-accrued. What it did 
say is shown in the quotation hereinabove of the precise 
language used by the Commission. Capital Transit Com¬ 
pany knows very well that the Commission has never stated 
that the depreciation reserve is over-accrued. 

The appellant respectfully submits that the petitioners 
have failed to show any substantial reason why the Order 
of this Court dated May 7, 1954, should be reheard by a 
division of the Court or by the entire Court. It is therefore 
respectfully submitted that the petition for rehearing in 
banc filed May 12, 1954, should* be denied. 

Vernon E. West 

Corporation Counsel, D. C. 
General Counsel, Public 
Utilities Commission 

Chester H. Gray 
Principal Assistant Corpora¬ 
tion Counsel, D. C. 

Lloyd B. Harrison 
Special Assistant Corporation 
Counsel, D. C. 

Counsel, Public Utilities 
Commission 

Lyman J. Umstead 
Assistant Corporation Coun¬ 
sel, D. C. 

Attorneys for Appellant 
District Building 
Washington 4, D. C. 






